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MISHNA: Unspecified vows are treated stringently, but their specification if specification is 
necessary, is treated leniently. How so? If one said: This item is prohibited to me like salted 
meat, or: This item is prohibited to me like the wine used for libations, if he vowed in reference 
to meat or libations of a peace-offering, i.e., if he claimed that his intention was that the item will 
be forbidden to him like the salted meat of an offering, or like wine that is used for libations on 
the altar, it is forbidden, as he associated the item of the vow with an item forbidden by means of 
a vow, i.e., the offering. 
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If he claims that he vowed in reference to meat or libations of idol worship, i.e., that the item 
will be like the salted meat of an offering for an idol, or like wine that is used for libations as idol 
worship, it is permitted, as the item of the vow was associated with an item forbidden by the 
Torah. By enabling the one who took the vow to later clarify his intent, the vow is treated leniently. 
And if the vow was without specification, i.e., the one who took the vow did not specify whether 
his intention was to associate the item with an offering for Heaven or to associate the item with 
idol worship, it is forbidden. 
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Similarly, if one said: This item is hereby forbidden to me like an item dedicated to the Temple, 
if his intention was that it would be like a dedication to Heaven, which is a form of consecration, 
it is forbidden. And if his intention was that it would be like a dedication to priests, whereby 
one pledges his asset as a gift to priests, it is permitted, as this type of gift is not forbidden at all. 
And if he said it without specification, it is forbidden. 
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Likewise, if he said: This item is hereby forbidden to me like tithes, if he took a vow with the 
intention that it would be like the animal tithe, it is forbidden, as the item of the vow was 
associated with an item forbidden by a vow. And if his intention was that it will be like the tithe 
of the granary, i.e., grain that is given to the Levites and has no sanctity, it is permitted. And if 
he said it without specification, it is forbidden. 
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Similarly, if he said: This item is hereby forbidden to me like teruma, if he took a vow with the 
intention that it would be like the collection of the Temple treasury chamber [terumat halishka], 
which is a tax for the communal offerings, it is forbidden, his vow was associated with an item 
forbidden by a vow. And if his intention was that it would be like teruma of the granary that is 
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given to the priests, it is permitted, as teruma is not an item forbidden by a vow. And if the vow 
was taken without specification, it is forbidden. This is the statement of Rabbi Meir. 
 

 
 

 
 

 
 
Rabbi Yehuda says: Unspecified teruma in Judea is forbidden.  
 
However, in the Galilee it is permitted, as the people of the Galilee are unfamiliar with the 
collection of the chamber. When they say teruma they are referring to the teruma allotted to the 
priests, which is familiar to them.  
 
Conversely, unspecified dedications in Judea are permitted, but in the Galilee, they are 
forbidden, as the people of the Galilee are unfamiliar with dedications allotted to the priests, 
so when they say dedication, they are referring to dedication to Heaven. 
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Summary 
 

 
 
Mishnah Nedarim 2:41 

Unspecified vows are treated stringently, but their specification if specification is necessary, is 
treated leniently. How so? If one said: This item is prohibited to me like salted meat, or: This 
item is prohibited to me like the wine used for libations, if he vowed in reference to meat or 
libations of a peace-offering, i.e., if he claimed that his intention was that the item will be 

 
1 https://www.sefaria.org/Nedarim.18b.1?lang=bi&with=Mishnah%20Nedarim&lang2=en 
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forbidden to him like the salted meat of an offering, or like wine that is used for libations on the 
altar, it is forbidden, as he associated the item of the vow with an item forbidden by means of a 
vow, i.e., the offering.  

If he claims that he vowed in reference to meat or libations of idol worship, i.e., that the item 
will be like the salted meat of an offering for an idol, or like wine that is used for libations as idol 
worship, it is permitted, as the item of the vow was associated with an item forbidden by the 
Torah. By enabling the one who took the vow to later clarify his intent, the vow is treated leniently. 
And if the vow was without specification, i.e., the one who took the vow did not specify whether 
his intention was to associate the item with an offering for Heaven or to associate the item with 
idol worship, it is forbidden.  

Similarly, if one said: This item is hereby forbidden to me like an item dedicated to the Temple, 
if his intention was that it would be like a dedication to Heaven, which is a form of consecration, 
it is forbidden. And if his intention was that it would be like a dedication to priests, whereby 
one pledges his asset as a gift to priests, it is permitted, as this type of gift is not forbidden at all. 
And if he said it without specification, it is forbidden.  

Likewise, if he said: This item is hereby forbidden to me like tithes, if he took a vow with the 
intention that it would be like the animal tithe, it is forbidden, as the item of the vow was 
associated with an item forbidden by a vow. And if his intention was that it will be like the tithe 
of the granary, i.e., grain that is given to the Levites and has no sanctity, it is permitted. And if 
he said it without specification, it is forbidden.  

Similarly, if he said: This item is hereby forbidden to me like teruma, if he took a vow with the 
intention that it would be like the collection of the Temple treasury chamber [terumat halishka], 
which is a tax for the communal offerings, it is forbidden, his vow was associated with an item 
forbidden by a vow. And if his intention was that it would be like teruma of the granary that is 
given to the priests, it is permitted, as teruma is not an item forbidden by a vow. And if the vow 
was taken without specification, it is forbidden.  

This is the statement of Rabbi Meir. Rabbi Yehuda says: Unspecified teruma in Judea is 
forbidden. However, in the Galilee it is permitted, as the people of the Galilee are unfamiliar 
with the collection of the chamber. When they say teruma they are referring to the teruma 
allotted to the priests, which is familiar to them. Conversely, unspecified dedications in Judea 
are permitted, but in the Galilee, they are forbidden, as the people of the Galilee are 
unfamiliar with dedications allotted to the priests, so when they say dedication, they are 
referring to dedication to Heaven. 

Introduction2  

 
2https://www.sefaria.org/Nedarim.18b.1?lang=bi&p2=Mishnah_Nedarim.2.4&lang2=bi&w2=English%20Explanation%20of%2
0Mishnah&lang3=en 
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This mishnah deals with cases where it is unclear whether the person vowing used something 
which can be dedicated to the Temple in the vow formula, in which case the vow is binding, or 
whether he used something else, in which case the vow is not binding.  

Unspecified vows are interpreted strictly, but if specified [they are interpreted] leniently. 
How so?  

This is an introductory rule which will guide the entire mishnah. If a person takes a vow and he 
himself is unclear what his intention was, whether it was to make a valid or invalid vow, we rule 
strictly and the vow is valid. However, if he states that his intention was to make an invalid vow, 
the vow is ruled invalid. The mishnah now lists several examples where it is unclear whether he 
made a valid vow by referring to something that may be donated to the Temple, or whether he 
referred to something which may not be donated to the Temple.  

If one says, “Behold! This is to me as salted meat”; or “As wine of libation” If he vowed by 
that which is to Heaven, his vow is valid. If by that which is idolatrous, his vow is invalid. 
And if it was unspecified, his vow is valid.  

The first example is where a person says that a certain thing should either be to him like “salted 
meat” or “wine of libation”. Either could refer to something which could be put onto the altar. 
“Salted meat” could refer to a sacrifice and wine could refer to one of the libations offered at the 
Temple altar. Therefore, if his intention was to refer to something which was for “Heaven”, i.e., 
for the Temple, then his vow is valid. However, if his intention was that the object should be 
prohibited to him as is meat sacrificed for idols or wine offered to idols, his vow is invalid. As we 
have learned before, using a prohibited item in the vow formula does not make a vow work. If he 
didn’t know what his intention was, then the vow is ruled valid.  

[If he says], “Behold! This is to me as herem” If as a herem to Heaven, his vow is valid; If as 
a herem to the priests, his vow is invalid. If it was unspecified, his vow is valid.  

A “herem” can either refer to an offering in the Temple, or it can refer to things that are given to 
the priests (see Numbers 18:14). If his intention was the former, the vow is valid, if the latter his 
vow is invalid. The reason is that once the “herem” was given to the priest, it is no longer forbidden 
for general consumption. Again, if he is unsure, the rule is strict.  

“Behold! This is to me as a tithe” If he vowed, as tithes of beasts, his vow is valid. If as grain 
tithes, his vow is invalid. If unspecified, his vow is valid.  

There are several kinds of tithes. When a person vows that something should be like “tithe” to him, 
it could refer to animal tithes. If so, his vow is valid for animal tithes are sacrificed on the altar. 
However, if he refers to grain tithes, his vow is not valid, for anyone may eat grain tithes and they 
are not sacrificed but rather given to Levites.  

“Behold! This is to me as terumah” If he vowed, as the terumah of the Temple-chamber, his 
vow is valid. If as the terumah of the threshing-floor, his vow is invalid. If unspecified, his 
vow is valid. The words of Rabbi Meir.  
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There are several kinds of “terumah”. If he refers to “terumah of the Temple-chamber” his vow is 
invalid, for these were donations used to buy sacrifices. However, if he refers to the regular 
terumah given to priests, his vow is invalid, for this terumah is not offered to the Temple, but rather 
is for priests and forbidden to non-priests.  

Rabbi Judah says: An unspecified reference to terumah in Judea is a valid vow, but not in 
Galilee, because the Galileans are unfamiliar with the terumah of the Temple-chamber. 
Unspecified references to haramim in Judea are not binding but in Galilee they are, because 
the Galileans are unfamiliar with priestly haramim.  

The previous section was according to Rabbi Meir. Rabbi Judah says that there are regional 
differences in our interpretation of vows. If he makes an unspecified vow using “terumah”, in 
Judea he may be referring to “terumah of the Temple-chamber”, and therefore his vow is valid. 
However, those of the Galilee, who live further away from the Temple, would not know as much 
about “terumah of the Temple-chamber” and hence we can assume that they were referring to the 
terumah given to priests. Similarly, unspecified vows using “herem” are interpreted leniently in 
Judea because they may refer to the “herem” of the priests, for many priests lived in Judea. In 
contrast, in the Galilee, “herem” would more typically refer to a sacrifice and therefore the vow is 
valid. We see here that Rabbi Judah assumes that the interpretation of the vow depends on the 
commonly used language of the one who vows. Since commonly used language will depend on 
geographical origin, it too must be taken into account. 

Rav Avrohom Adler writes:3 

Two Terms of Nezirus Rav Hamnuna asked a question (on Rav Huna) from a braisa. The verse 
states “nazir l’hazir.” This teaches us that one nezirus can take effect upon another vow of nezirus. 
One might have thought that being that an oath (shevuah), which is stringent, cannot take effect 
upon another oath, then a vow of nezirus, which is more lenient, certainly should not take effect 
upon another vow of nezirus!? This is why the verse states “nazir l’hazir,” to teach us that it does 
not take effect.  

The Gemora asks: What is the case when the braisa refers to a nezirus taking effect upon another 
nezirus? If it is a case of where a person says, “I am hereby a nazir today, I am hereby a nazir 
tomorrow,” would a verse be required for this (the second vow obviously takes effect, as he is 
adding onto his first nezirus, which essentially makes this into two separate oaths)! The case must 
therefore be when he says, “I am hereby a nazir today, I am hereby a nazir today,” and the braisa 
teaches us that the second nezirus takes effect upon the first! [This is a question on Rav Huna, who 
said that it does not take effect.]  

The Gemora answers: No, the case referred to by the braisa is when he accepts upon himself two 
identical periods of nezirus simultaneously (in the same sentence, such as “I am accepting two 
periods of nezirus today,” and in this case, Rav Huna agrees that both vows are effective). The 
Gemora asks: What did the braisa means when it said that oaths are generally more stringent than 
vows? If it is because an oath is even effective regarding objects that have no substance (as opposed 

 
3 http://dafnotes.com/wp-content/uploads/2015/07/Nedarim_18.pdf 
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to a vow), a vow is more stringent as it is effective on mitzvos as well (as opposed to an oath which 
is not effective on mitzvos) just as it is effective on discretionary matters!? The Gemora answers: 
It is because the Torah states about an oath the harsh terminology: Hashem will not absolve 
[anyone who takes His name in vain]. (Even after repentance, one who swears falsely will not be 
absolved from this transgression without retribution.)   

Two Oaths  

The Mishna had stated: If he says, “An oath that I will not eat it, an oath that I will not eat it,” and 
he ate it, he is liable for only one (because one oath cannot take effect upon another oath). Rava 
said: If the person petitioned a sage for annulment of the first oath, the second one is now effective 
upon him. How do I know this? This is because our Mishna didn’t teach that ”it is only one,” but 
rather taught that “he is only obligated for one.” This teaches us that while there is no space for 
the second oath to take effect, if the first one is annulled, the second one takes effect. The Gemora 
cites another version of this statement. One can imply from the statement that “he is only obligated 
for one,” that there is liability for only one, but it is indeed an oath (even the second one). What 
halachic difference would there be? It must be for Rava’s statement, for Rava said: If the person 
petitioned a sage for annulment of the first oath, the second one is now effective upon him.  

The Gemora attempts to bring a proof to this from the following braisa: If one accepted two sets 
of nezirus, then counted one set, designated his sacrifices for its conclusion, and then petitioned a 
sage for the annulment of that set, the days he counted apply to his second nezirus. The Gemora 
rejects this proof, as it is possible that this was a case where the person accepted two periods of 
nezirus simultaneously. [Nezirus, which is a vow, is not a proof to cases of oaths, as it is possible 
that the two oaths do not coexist (unlike vows).]   

Mishna Vows are interpreted stringently but can be explained leniently. How so? If someone said, 
“It should be upon me like salted meat,” or “like a wine libation,” if the reference of his vow was 
to a shelamim offering (where the meat is salted and where libations are required), the object is 
forbidden. If the reference of his vow was to idolatry, it is permitted (for those are things which 
are intrinsically prohibited, and not on account of a vow). If he did not specify, it is forbidden. 
Similarly, if he said, “It should be upon me like a cheirem,” if he said like a cheirem of Heaven, it 
is forbidden. If he said “like a cheirem that is pledged to Kohanim, it is permitted (for cheirem of 
Kohanim is merely their property but nonsacred). If he did not specify, it is forbidden. Similarly, 
if he said, “It should be upon me like ma’aser (tithes),” if the reference of his vow was to tithes of 
animals, it is forbidden. If the reference of his vow was to tithes from the granary, it is permitted 
(for many Tannaim hold that ma’aser rishon is nonsacred). If he did not specify, it is forbidden.  

Similarly, if he said, “They are upon me like terumah,” if the reference of his vow was to terumah 
given for the yearly korbanos (called the termuas ha’lishkah), it is forbidden. If the reference of 
his vow was to terumah given to kohanim, it is permitted. If he did not specify, it is forbidden. 
These are the words of Rabbi Meir. Rabbi Yehudah says: If one vowed but did not specify the 
terumah (he was referencing), in Yehudah, they are forbidden, while in the Galil, they are 
permitted, as people in the Galil are not familiar with the terumas ha’lishkah (as they were far 
away from Yerushalayim and therefore did not commonly talk about it). Additionally, if one 
vowed but did not specify the “cheirem” (he was referencing), in Yehudah, they are permitted, and 
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in the Galil, they are forbidden, as people in the Galil are not familiar with the cheirem given to 
Kohanim.   

Doubtful Nezirus  

The Gemora asks: But it was taught in a Mishna that a doubtful nezirus is ruled leniently? Rabbi 
Zeira answers: This is not difficult, as this Mishna regarding nezirus) is in accordance with Rabbi 
Eliezer and this (our) Mishna is in accordance with the Rabbis, as this argument was taught in a 
braisa. 

4 

 
4 We use the sefer Dov’vos Yaakov extensively to assist us in preparing these summaries. 
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The Ra’an Elucidated5  

One on the other – The Ran cites other commentators who say that when the Mishna says that one 
neder can take effect within another, it means that one may be liable for two violations for a single 
act of eating. If one says, “This bread is forbidden to me, this bread is forbidden to me,” and then 
he eats the bread, he will be guilty of two violations. This would be in contrast to an oath where 
he would only be liable for one transgression because the second one is not valid.  

The Ran himself brings proof that this is incorrect and even by a neder, he will only be liable for 
one. The Mishna is only referring to the case of a nazir. However, the Ran concludes that nedarim 
are stronger than oaths in the following manner: A neder may take effect upon an oath, but an oath 
cannot take effect upon a neder. For example, if one took an oath that he will eat a certain loaf of 
bread and then he said, “This loaf is forbidden to me,” the neder takes effect. Just as a neder can 
take effect upon a mitzvah, it can take effect upon an oath. This is because an oath and a mitzvah 
are both prohibitions on the person and a neder is on the object; it can therefore take effect. And 
just as a neder can take effect on an oath to nullify it, so too, it can take effect upon an oath to 
uphold it.  

Therefore, if one took an oath that he will not eat a certain loaf of bread and then he said, “This 
loaf is forbidden to me,” the neder takes effect. If he would eat the bread, he would be liable for 
transgressing an oath and a neder.  

However, an oath cannot take effect upon a neder. This is because of the following reason. Once 
someone makes a neder and the object becomes forbidden to him, there is now a prohibition on of 
the person not to desecrate his word and derive benefit from the object. Therefore, it is like any 
other prohibition in the Torah, and the oath cannot take effect upon it. 

Second One Takes Effect  

The Gemora states: Although the Mishna had stated that if someone makes two consecutive oaths 
that he will not eat something and he eats it, he has transgressed one prohibition (for the second 
one does not take effect), if the person asked for the first oath to be permitted (and it was), the 
second oath is now valid. There is a discussion if the second oath (before the first one was annulled) 
is regarded as an oath taken in vain (similar to an oath to nullify a mitzvah). The Ritva writes: If 
he has the first one annulled, the second one is not regarded as an oath taken in vain, for now, it 
takes effect. He, therefore, would not incur lashes for the second oath.  

The Nimukei Yosef maintains that even while the first oath is intact, the second oath is not regarded 
as an oath taken in vain. This is because it has potential for being a valid oath, i.e., if the first one 
is annulled. Others say that it is not considered in vain for the second oath is essentially an oath in 
order to uphold a mitzvah (fulfilling the first one), and we learned above that this is an admirable 
thing to do. Rashi in Shavuos explains the reason why the second oath takes effect after the first 
one is annulled. He says it is because a sage has the power to retroactively revoke the oath in a 

 
5 “The Commentary of Rabbenu Nissim on Nedarim” from Rabbi Nathan Bushwick extensively to assist us in preparing the 
“Elucidation of the Ra”n.” The sefer, written in English is available for sale by writing to: Rabbi Nathan Bushwick 901 Madison 
Ave. Scranton, Pa 18510-1019. 
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manner as if the oath was never uttered. Accordingly, the second one is valid, for there is no first 
one any longer.  

The Shach writes that according to this, the second one will only take effect if a sage annulled the 
oath. However, if the husband annulled the oath of his wife, her second oath would not take effect. 
This is because a husband does not retroactively revoke her oath; it is only considered void from 
this moment and on. The first oath is not regarded as if it never existed and therefore, the second 
one does not take effect.  

Reb Akiva Eiger disagrees. He states: The reason why the second oath does not take effect initially 
is because one prohibition cannot take effect upon another. The second prohibition exists, but it is 
in a pending state. As soon as the first prohibition is removed, the second one “wakes up” and 
takes effect. This would be true when the husband annuls the oath of his wife as well. 

 

No More Excuses  

As stated in our sugya, the oath of a person who swears to observe a mitzvah has no validity. On 
the other hand, the Gemora (8a) says, “How do we know that one can swear to observe a mitzvah? 
We are told: ‘I swore and shall uphold to observe the judgments of your righteousness’. But isn’t 
he sworn from Mount Sinai? But this tells us that a person is allowed to urge himself.” In other 
words, a person is permitted to swear to observe a mitzvah of the Torah to urge himself to uphold 
it. The Stiepler Gaon zt”l offered the following explanation: When lazy about a certain mitzvah, 
people tend to find an excuse that in certain circumstances they are exempt from observing it. But 
when a person swears to urge himself to observe it, his oath reminds him: “What’s with you? If 
you’re exempt from the mitzvah, you’re still bound by your oath to observe it”  

 

Grey Areas6 

 
Our daf focuses on my one of my favourite parts of the Talmud: the grey.  The in-between, the 
undefined.  Not black and not white.  So much of the Talmud is an attempt to create and define 
clear lines designating the differences between this and that.  But what of those things that live in 
the grey?  And what of those of us who strive to live in the grey? 
 
 
When a vow or an oath is unclear, are we stringent and demand that that promise be kept?  Or are 
we lenient, allowing for error?  The rabbis examine this question in a number of ways. One of 
those involves an animal called a koy.  It is unclear what a koy is, exactly.  It seems to be 
considered part wild and part domesticated animal.  However, whatever it is, it is 'grey'.  And so, 
if a person makes a vow regarding all of their wild/domesticated animals, what is done about the 

 
6 https://dafyomibeginner.blogspot.com/2015/06/ 
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koy? 
 
The rabbis even created genders to capture (literally?) the reality of different bodies.  If it exists, 
it was intended by G-d and thus it is our job to understand, to classify, and to create boundaries 
around it. But the rabbis were brilliant.  They must have known at a very deep level that they could 
not classify everything and everyone.  There would always be grey. 
 
 
The study of vows and oaths and other promises is not particularly engaging.  It is repetitive and 
logical and, to me, boring.  But the introduction of this confusion is meaningful to me.  
 
 
 
 

A NEDER ON A PRE-EXISTING NEDER 
 
 
Rav Mordechai Kornfeld writes:7 
 
The Mishnah (17a) states that "a Neder takes effect on another Neder," and it explains that this 
refers to an oath of Nezirus which takes effect on a pre-existing oath of Nezirus. The RAN explains 
that only Nezirus takes effect on another Nezirus, but a Neder cannot take effect on another Neder 
to make the person liable for two punishments for eating one prohibited object. 
 
The Ran quotes other Rishonim who maintain that two Nedarim can take effect to make the person 
liable for two punishments, but he points out a number of difficulties with that opinion. If a Neder 
can take effect on another Neder, why does the Mishnah give the example of Nezirus? Moreover, 
why does the Gemara say that no verse is necessary to teach that two oaths of Nezirus take effect 
(consecutively) when a person says, "Hareini Nazir ha'Yom, Hareini Nazir l'Machar" ("I am a 
Nazir today, I am a Nazir tomorrow")? If two Nedarim can take effect on one object at the same 
time, the verse is necessary to teach that the two sets of Nezirus take effect simultaneously, such 
that one will be liable twice if he drinks wine during the first thirty days of his Nezirus, since both 
oaths of Nezirus take effect at the same time. 
 
How do the other Rishonim answer these questions? 
 
When the RAN cites the other opinion, he apparently refers to the opinion of the RASHBA. The 
Rashba explains that although a Neder takes effect on a Neder and a person will be liable twice for 
transgressing the "double" Neder, in the case of Nezirus the second Nezirus cannot take effect on 
the first. The first Nezirus must end before the second one can take effect. (See also SEFER 
HA'CHINUCH, Mitzvah 30.) 
 
The reason for this is that when a person makes a Neder he creates an Isur; it is as though there is 
a new Lo Ta'aseh in the Torah which prohibits this object to him. Just as it is possible for the Torah 

 
7 dafyomi.co.il/nedarim/insites/nd-dt-018.htm 
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to apply multiple prohibitions to a single act (such as five prohibitions for one who eats an ant; see 
Makos 16b), a person -- by repeating his Neder -- can create multiple prohibitions on one object. 
A Shevu'ah, in contrast, does not create a prohibition on the item, but it prohibits the person from 
doing the act of eating the item. Once the person is already prohibited from doing the act, he cannot 
become prohibited again.  
 
His second Shevu'ah in which he says that he will not do something does not take effect, because 
he is already obligated not to do the act. Nezirus is like a Shevu'ah in that it is a change in the status 
of the person (see MAHARIT #53-54, and as cited by the Shalmei Nedarim to 2b); once he is 
obligated to observe the laws of a Nazir, he cannot accept upon himself a second obligation to 
observe those laws. If, however, the duration of the second Nezirus extends beyond the first, then 
it takes effect (since "Ein Nezirus Pachos mi'Sheloshim Yom"; see previous Insight). According 
to Shmuel, even when the second Nezirus does not cover any more days than the first, the second 
Nezirus takes effect because it remains suspended until it finds a time at which it can take effect 
(which occurs the moment at which the first Nezirus ends). 
 
The Rashba himself later retracts this view and explains, like the Ran, that a Neder cannot take 
effect on a pre-existing Neder. 
 

A SHEVU'AH ON A PRE-EXISTING SHEVU'AH 
 
The RAN writes that although a Shevu'ah cannot take effect on a pre-existing Shevu'ah, and, 
similarly, a Shevu'ah cannot take effect to prohibit something which the Torah already prohibits, 
a Neder can prohibit something which the Torah already prohibits. A Neder takes effect because 
a Neder is an Isur Cheftza, a prohibition on the object (besides the Isur Gavra of "Lo Yachel 
Devaro"), while the Torah's prohibition is an Isur Gavra, a prohibition on the person. 
 
The Gemara in a number of places (Shevuos 22b, Makos 22a) explains that a Shevu'ah cannot take 
effect on something that is already prohibited by the Torah because the person is "Mushba v'Omed 
me'Har Sinai Hu, v'Ein Shevu'ah Chal Al Shevu'ah" -- the person is already bound by the Shevu'ah 
that he took at Har Sinai to observe the Torah, and a Shevu'ah cannot take effect on another 
Shevu'ah. 
Why does the Gemara give the reason of "Ein Shevu'ah Chal Al Shevu'ah" and ignore the more 
general principle of "Ein Isur Chal Al Isur" (an Isur cannot take effect on a pre-existing Isur)? 
(NODA B'YEHUDAH OC 1:36) 
 
(a) The NODA B'YEHUDAH suggests that the principle of "Ein Isur Chal Al Isur" applies only 
to an Isur which the Torah itself teaches. It does not apply to an Isur which a person creates himself 
through a Shevu'ah. 
 
The Noda b'Yehudah does not explain the logic for this distinction between an Isur of the Torah 
and an Isur a person makes through a Shevu'ah. What is the difference between a Shevu'ah and 
any other Isur in the Torah? Perhaps his logic is that an Isur Torah does not address a particular 
person and a particular situation. It does not need to take effect when another Isur already prohibits 
the act or the object (and, in fact, the Torah does not intend for the second Isur to apply when a 
first Isur already prohibits the act).  
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A Shevu'ah, however, is created with the explicit intent that it applies to a particular person and a 
particular situation. Since the person who made the Shevu'ah did not intend that it be limited to an 
act which was not previously prohibited to him, perhaps it should apply even where a prohibition 
of the Torah (or another Shevu'ah) is already in force. 
The Gemara therefore explains that a Torah prohibition is also a form of Shevu'ah, and therefore 
a second Shevu'ah cannot take effect and reinforce it. 
 
(This logic may not apply to a Neder since the prohibition created by a Neder is based on the 
Torah's prohibition of Korban. As such, it does not depend on the person's specific intent just as 
the Isur of Korban does not depend on his intent. That is why Tosfos in Shevuos (20b, DH d'Chi) 
applies the rule of "Ein Isur Chal Al Isur" to a Neder.) 
 
(b) The KOVETZ HE'OROS in Shevuos (#33) suggests that a Shevu'ah does not create an actual 
prohibition per se. Rather, when a person makes a Shevu'ah to do a particular act, he asserts that 
such an act will certainly take place. If that act does not take place (that is, if he does not fulfill his 
Shevu'ah), he has lied. Accordingly, he is obligated to fulfill his Shevu'ah to avoid a retroactive 
lie. 
 
In this respect, the Isur of a Shevu'ah is not similar to any other Isur of the Torah since it takes 
effect neither on a particular object nor on a particular act. Rather, it forces the person to act in a 
certain way to prevent his words from becoming a lie retroactively. The reason an Isur cannot take 
effect when a pre-existing Isur is already in effect is that the second Isur adds nothing new to the 
Isur that already exists. A Shevu'ah, however, does add a new element to the Isur and does not 
merely reinforce the pre-existing Isur. 
 
Both the approach of the Noda b'Yehudah and the approach of the Kovetz He'oros, however, are 
not consistent with the words of the Rishonim who explicitly refer to the principle of "Ein Isur 
Chal Al Isur" when they discuss a Shevu'ah. (See, for example, the BA'AL HA'ME'OR in Shevuos, 
end of third Perek.) 
 
(c) The AVNEI MILU'IM (#12) suggests that the principle of "Ein Isur Chal Al Isur" does apply 
to a Shevu'ah. However, the principle of "Ein Isur Chal Al Isur" normally means that the second 
Isur cannot obligate the transgressor to receive a second set of Malkus or be obligated to bring a 
second Korban, but it does increase the strength and severity of the prohibition. The Gemara in 
Yevamos (33b) explains that because the prohibition becomes stronger, the transgressor is 
considered a more wicked Rasha, and when he dies, he is buried among Resha'im of a similar 
degree of wickedness. 
 
The Gemara teaches that when a Shevu'ah is made to prohibit something that is already prohibited 
by the Torah, not only does the Shevu'ah not make the person who transgresses the Isur liable for 
a second set of Malkus or a second Korban, it does not even strengthen the pre-existing prohibition. 
That is, the logic of "Mushba v'Omed me'Har Sinai" is more effective in preventing the Shevu'ah 
from taking effect than the logic of "Ein Isur Chal Al Isur." 
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(The basis for this distinction may be as follows. An ordinary Isur (for example, the Isur of "Eshes 
Ish") of the Torah is binding because the Torah mandates it. In contrast, a Shevu'ah is binding 
because a person makes a declaration, which the Torah empowers to create a prohibition. However, 
the Torah allows the declaration of a Shevu'ah to create a prohibition only under certain 
circumstances.  
 
When the act is already prohibited, the Torah does not allow the Shevu'ah to create an additional 
prohibition. "Ein Isur Chal Al Isur" means that the second Isur exists but it does not create liability 
for an additional punishment; the second Isur does make the act more severe, though. In the case 
of a Shevu'ah, however, the second Isur does not exist whatsoever (because the Torah does not 
allow for the creation of a prohibition under those circumstances), and therefore the principle of 
"Ein Isur Chal Al Isur" is not applicable.) 
 
Why, though, according to the Avnei Milu'im, does Rava state that if a person makes two Shevu'os 
and then he annuls the first (through "She'eilah"), the second Shevu'ah takes effect? If the second 
Shevu'ah does not create even an Isur, it should be entirely ineffectual even after the person annuls 
the first Shevu'ah (as the Ran indeed suggests at the beginning of the Daf). 
 
The answer is that "She'eilah," the annulment of a Shevu'ah, removes the first 
Shevu'ah retroactively ("l'Mafrei'a"). Accordingly, when the first Shevu'ah is annulled, it 
transpires that the second Shevu'ah was pronounced on an item that had no Shevu'ah on it, and the 
second Shevu'ah takes effect immediately from that time. In contrast, when a woman makes two 
Shevu'os and her husband annuls the first one with Hafarah, the second Shevu'ah does not take 
effect because a husband's Hafarah works only from now on ("mi'Kan ul'Haba") and not 
retroactively. Consequently, since at the time the second Shevu'ah was pronounced it created no 
Isur, it cannot take effect later when the first Shevu'ah is removed.  
 
(See HAGAHOS REBBI AKIVA EIGER to YD 238, who cites the MAHARAM MINTZ who 
reaches a similar conclusion based on Rashi in Shevuos 27a. However, Rebbi Akiva Eiger argues 
that even after the husband's Hafarah, the second Shevu'ah does take effect with regard to Malkus 
for "Lo Yachel Devaro," but not with regard to obligating her to bring a Korban for violating the 
Shevu'ah.) 
 
(The Avnei Milu'im's explanation addresses why the Gemara does not say "Ein Isur [Chal Al Isur]" 
but rather "Ein Shevu'ah." However, it does not explain why the Gemara refers to the pre-existing 
Isur as a "Shevu'ah" ("Ein Shevu'ah Chal Al Shevu'ah") and not as an "Isur." If the Gemara's intent 
is to emphasize that a second Shevu'ah's inability to take effect on a pre-existing Isur is weaker 
than a second Isur's ability, it should say "Ein Shevu'ah Chal Al Isur" and not "Ein Shevu'ah Chal 
Al Shevu'ah."  
 
The Avnei Milu'im points out a number of practical consequences of the fact that the Shevu'ah 
does not even strengthen the pre-existing Isur: 
 
1. The obvious consequence is that the person who transgresses such a Shevu'ah is not buried 
among the more wicked Resha'im when he dies. 
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2. If a person is so ill that that the doctors have determined that he will die unless he eats Neveilah, 
he is permitted to eat Neveilah. What is the Halachah in a case in which the sick person had 
previously prohibited himself with a Shevu'ah from eating Neveilah? The law of Piku'ach Nefesh 
does not permit a person to violate his Shevu'ah, because he is able to repeal his Shevu'ah (through 
"She'eilah") instead. If the normal rule of "Ein Isur Chal Al Isur" would apply, the person would 
be required to have his Shevu'ah repealed before he eats the Neveilah (in order to minimize the 
severity of the transgression). The principle of "Mushba v'Omed," however, teaches that the 
Shevu'ah does not take effect at all and there is no need to repeal the Shevu'ah. 
 
3. The Gemara (24a) states that according to Reish Lakish, the principle of "Isur Kollel" -- which 
normally enables a second Isur (which applies to more objects than the first Isur) to take effect on 
a pre-existing Isur -- does not apply to a self-imposed Isur like a Shevu'ah. The Avnei Milu'im 
asserts that this is because the principle of "Mushba v'Omed" is more limiting than the principle 
of "Ein Isur Chal Al Isur." An "Isur Kollel" takes effect only because the second Isur would be 
present even if it could not make the transgressor liable for a second set of Malkus for sinning with 
the object which is already prohibited by the first Isur. Since the second Isur does make him liable 
for Malkus with regard to other objects, the rule of "Isur Kollel" makes him liable for Malkus for 
sinning with the object which is already prohibited by the pre-existing Isur. A Shevu'ah, however, 
does not create an Isur at all on what was previously prohibited, and thus the principle of Isur 
Kollel does not apply. 
 
4. The Avnei Milu'im suggests further that the reason why the Gemara mentions the principle of 
"Mushba v'Omed me'Har Sinai" ("Ein Shevu'ah Chal Al Shevu'ah") is to show that even if the Isur 
of the Torah and the person's Shevu'ah come into effect at the same time ("b'Vas Achas"), the 
Shevu'ah still does not take effect (even though, normally, when two Isurim come into effect at the 
same time they do take effect). For example, if he makes a Shevu'ah to prohibit himself from eating 
Neveilah, and afterwards his animal dies, even though the animal becomes forbidden to him 
because of the Isur Torah of Neveilah and because of his Shevu'ah at the same moment, the 
Shevu'ah does not take effect. 
 
The logic for this distinction is similar to the logic for why the rule of "Isur Kollel" does not apply 
to a Shevu'ah. The reason why two ordinary Isurim take effect "b'Vas Achas" is that even if they 
would create no liability for Malkus (because of "Ein Isur Chal Al Isur"), nevertheless the Isurim 
co-exist and add severity to the act. In contrast, the principle of "Mushba v'Omed me'Har Sinai" 
prevents a Shevu'ah from taking effect when there is a pre-existing Isur. Therefore, even if the 
Shevu'ah and the cause for the other Isur occur simultaneously, only the Isur takes effect and not 
the Shevu'ah. (This may be true even according to those who disagree with Reish Lakish and 
maintain that a Shevu'ah does take effect when it is an "Isur Kollel.") 
 
However, the Acharonim point out that the Gemara in Makos (22a) implies that even before the 
animal dies and becomes Neveilah, the Isur d'Oraisa of Neveilah was already in effect. 
Consequently, the Isur of Shevu'ah does not take effect at the same time as the Isur Torah even 
when the animal dies after the Shevu'ah was made. (MISHNAS REBBI AHARON, Yevamos 
19; SHI'UREI REBBI SHMUEL, Yevamos 32:270) 
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(The Acharonim point out that the approach of the Avnei Milu'im is not consistent with 
the RAMBAM (Hilchos Shevu'os 4:10), who implies that the second Shevu'ah does take effect to 
make a more severe Isur.) 
 
(d) Another answer may be suggested as follows. The rule that a Shevu'ah cannot take effect on a 
pre-existing Isur applies not only to a Mitzvas Lo Ta'aseh, but also to a Mitzvas Aseh. Just as a 
person cannot make a Shevu'ah to prohibit himself from doing an act which the Torah already 
prohibits him from doing, he cannot make a Shevu'ah to do an act which the Torah already 
obligates him to do. Perhaps the Gemara indeed could have said that the reason why one cannot 
make a Shevu'ah to prohibit himself from doing an act which a Mitzvas Lo Ta'aseh already 
prohibits is the principle of "Ein Isur Chal Al Isur" (indeed, the Rishonim here use this wording). 
However, this reason does not suffice to explain why one cannot make a Shevu'ah to do an act 
which a Mitzvas Aseh already obligates him to do. In such a case, the principle of "Ein Isur Chal 
Al Isur" does not apply since there is no Isur in the first place. The Gemara therefore must give 
the reason of "Mushba v'Omed... v'Ein Shevu'ah Chal Al Shevu'ah" to explain why one's Shevu'ah 
does not take effect. (Indeed, the Gemara earlier (8a) and in Shevuos (25a) refers to a case in which 
one makes a Shevu'ah to fulfill a Mitzvas Aseh when it says the reason of "Ein Shevu'ah Chal Al 
Shevu'ah.") Since the Gemara must use that reason in reference to a Shevu'ah made to fulfill a 
Mitzvas Aseh, it also uses that phrase in reference to a Shevu'ah made to fulfill a Lo Ta'aseh. 
Alternatively, it could be that a Neder can take effect to reinforce a negative Mitzvah because -- 
like the Ran says -- a Mitzvas Lo Ta'aseh is an Isur on the person, an Isur Gavra, while a Neder is 
an Isur Cheftza. 
 
One might have thought that a Shevu'ah takes effect to reinforce an Isur d'Oraisa which is an Isur 
Cheftza, just as a Neder takes effect to reinforce an Isur d'Oraisa which is an Isur Gavra. As the 
Ran explains, a Neder is able to take effect to reinforce an Isur d'Oraisa because a Neder is an Isur 
Cheftza (an Isur on the object) while a Lo Ta'aseh is an Isur Gavra (an Isur on the person). The 
Gemara teaches that this is not true -- a Shevu'ah cannot take effect at all on an Isur d'Oraisa, 
because every Mitzvah in the Torah (even an Isur Cheftza, such as Neveilah) is also an Isur Gavra, 
as the Ran explains. 
 
Perhaps this is the intention of the Gemara when it says "Mushba v'Omed me'Har Sinai" with 
regard to all of the prohibitions of the Torah. The Gemara means that even an Isur Cheftza, like 
Neveilah, is also an Isur on the Gavra ("Mushba v'Omed") and therefore a Shevu'ah cannot take 
effect on it. (See a similar answer in MALBUSHEI YOM TOV, volume II, Kuntrus Kal 
v'Chomer #7.) 
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When In Doubt 
 
 
Steinsaltz (OBM) writes:8 
 
When discussing nedarim, how clear does a statement need to be in order for a person to become 
obligated in it? What if the statement that is made can be interpreted in more than one way? 
 
Although our Mishna rules that stam nedarim le-hahmir – that we will be stringent with regard to 
the interpretation of vows – the Gemara quotes a Mishna that states sfeik nezirut le-hakel, 
seemingly indicating that regarding the laws of a nazir we will tend towards leniency. Since we 
have learned that nezirut is a type of neder, how are we to understand this contradiction? 
 
Rabbi Zeira responds by presenting a baraita that shows a disagreement between tannaim in 
situations of doubt and argues that our Mishna and the Mishna about the nazir have two different 
authors. What if a person sanctifies all of his domestic and wild animals – does this include a koy or 
not? The Tanna Kamma rules that it does (i.e., he interprets the statement to include unclear 
situations), but Rabbi Eliezer rules that it does not. 
 
Identifying the koy is a difficult task. Even though it is mentioned many times in the Mishna and 
Talmudic literature, that is not because it is a common animal, rather because its status between a 
wild and domesticated animal allows it to be a test case for many halakhot. The disagreement as 
to its identification began in the time of the Mishna, when some of the Sages argued that it is the 
offspring of a deer or similar animal with a goat. Others claim that it is a unique type of animal – 
an Ayal HaBar. 
 

 
8 https://steinsaltz.org/daf/nedarim18/ 
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The Ayal HaBar can be identified with the mouflon sheep, which, according to many, is the 
forerunner of domesticated sheep. It is distinguished by its short hair and grey color; a nimble 
climber, it lives in mountainous regions, today mainly in uninhabited areas in Europe. It is likely 
that the clear similarities between a koy and a sheep, together with its being a wild animal, led to 
the Sages’ confusion about its classification. 
 
Its name – koy – and even the pronunciation of the name, are themselves the subject of 
disagreement. 
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9 

 
9 https://dafdigest.org/masechtos/Nedarim%20018.pdf 
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Vague vows are treated stringently 
 
Based on our Mishnah, Shulchan Aruch (1) rules that vague vows are treated stringently.  
 
Thus, if a person declares, “These fruits are like salted meat or like a wine libation,” his declaration 
is treated stringently. In other words, although his declaration could be understood as referring to 
idolatry, which would not produce a valid vow since idolatry is a prohibited item  or 
it could be understood as a reference to korbanos, which would produce a valid vow since korbanos 
are vowed items  we will rule stringently and assume that he associated the fruit with 
korbanos since that will produce a valid vow.  
 
If, however, the person clarified that he intended to associate the fruit with idolatry his explanation 
is accepted and would not be bound by a vow. Aruch Hashulchan (2) explains that even if his 
clarification seems somewhat distant, nevertheless, if this is how he interprets his words we rely 
on his explanation. Accordingly, Aruch Hashulchan (3) inquires where the principle that “vague 
vows are treated stringently,” will apply. If he doesn’t ask for guidance and observes the 
restrictions of the vow then obviously his intent was to make a binding vow and if he does not 
observe his vow then obviously his intention was for the prohibited item and there is no binding 
vow to observe.  
 
If he does make an inquiry whether he is bound by the restrictions of his vow we will obviously 
ask him about his intent and will rule according to his intent. What then are the circumstances in 
which this principle will be invoked?  
 
Shach (4) writes that the principle applies when the vower does not, for whatever reason, clarify 
his intent and we are forced to interpret his words for him. Aruch Hashulchan (5) suggests that the 
principle applies when the vower comes to Beis Din for guidance and Beis Din does not ask him 
his intent; rather it is assumed that he intended to make a binding vow. If, however, he protests 
and claims that he intended something else his claim will be accepted.  
 
Aruch Hashulchan (6) further explains that this principle applies only when the question is whether 
he made a binding vow or not but if it is clear that he made a binding vow and the uncertainty 
relates to another detail of the vow it will not automatically be treated stringently. 
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A certain man was feeling a bit sick. Although he was certainly in no danger, he was unable to go 
to shul. Since it was Rosh Hashanah, this was quite disappointing to him. Nevertheless, he was 
very determined to at least daven as nicely as he could and to wait to eat until after he finished his 
prayer and . תועיקת .  
 
His family was worried for his health and felt that he should eat immediately.  
 
He refused, but they kept begging him to hear the תועיקת  and eat immediately. Finally, he couldn’t 
stand their badgering any longer and he made a neder that he would not eat until the time when 
the tzibbur exits the beis medrash. When the appointed time arrived, this man suffered a significant 
disappointment.  
 
A Chacham had come to deliver a drashah. It was so spellbinding that virtually no one left the shul 
where he usually davened. The man was quite weak and very hungry. Did he have to wait until the 
end of the speech? This question was asked of Rav Yaakov Reisher, zt”l, who responded, “The 
situation of a tzibbur having decided to leave but actually wound up staying is similar to the 
Gemara in Rosh Hashanah 30b.  
 
There, the discussion revolves around a Beis Din that decided to adjourn but was delayed. Did 
their decision constitute adjournment or not? The Gemara concludes with a וקית  , a split decision.  
 
Our case is similar. Rav Reisher continued, “In Nedarim 18 we find that although we are lenient 
regarding an unclear neder when the one who made the neder explains his meaning, when he 
himself is unsure his oath constitutes an unspecified neder regarding which we are stringent.  
 
However, don’t allow the poor man to wait. He can surely be released by a Chacham even though 
it’s Yom Tov since the annulment is for the sake of a mitzvah—eating his Yom Tov meal!” 
 
 
Rabbi Seth Goren writes:10 
  
In a legal context, two sentences that run consecutively are served one after the other while two 
that run concurrently overlap. So for example, if you’re sentenced for two crimes, each with a 
sentence of three years, you might be in for six years if the sentences are consecutive. But if they 
run concurrently — or if you receive a pardon for just one of them — you might be in for only 
three. 
  
Our daf concerns not double sentences, but double oaths and vows. Why might a person make the 
same oath or vow twice? Perhaps by error? Perhaps for emphasis? The text doesn’t say. But one 
thing is clear: Doubling your oath or vow has real implications — which today’s page aims to 
explain. 

 
10 www.mytalmudiclearning.com 
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Let’s start with the mishnah from yesterday that generates today’s discussion: 
  
There is a vow within a vow. But there is no oath within an oath.  
  
How so? If one said: “I am hereby a nazirite if I eat. I am hereby a nazirite if I eat,” and then 
he ate, he is obligated for each and every one.  
  
However, if he said: “I take an oath that I will not eat, I take an oath that I will not eat,” and 
then he ate, he is liable to bring an offering for only one violation. 
  
One might suppose from this language that a doubly stated vow means that one has effectively 
made two vows, while this is not the case for a doubly stated oath, which is why one only needs 
to bring one offering for the latter violation. But the Gemara interprets it differently. On today’s 
daf, we find this teaching from Rava:  
  
Rava said: If he requested (dissolution) for the first, the other oath takes effect on him. From 
where (is this derived)? From the fact that it is not taught that there is only one. Rather, it is 
taught that he is liable for only one. It does not have a span (of time). When he requests 
(dissolution) of the other, it takes effect. 
  
Rava focuses on the exact language of the mishnah, which specifies that someone who makes a 
double oath and then violates it has to bring only one offering. This implies that the person is only 
liable for a single violation — but not necessarily that there was only one effective oath. According 
to Rava, there are still, in effect, two oaths that are both valid and queued up. If someone dissolves 
the first, the second one slides into its place. Oaths are basically consecutive: Only one is in place 
at any given time. 
  
There’s a lot more discussion and fine print. As we explore further on the page, we find that vows 
might actually run concurrently or consecutively. But in either case, if one of the vows is dissolved 
you’re still responsible for what remains. 
  
The details are challenging, but the overall point is clear: Saying an oath or a vow twice — even 
if it was a mere rhetorical flourish for emphasis or an outright mistake — has real consequences. 
The mishnah left open the possibility that this was not always the case, but the Gemara shut that 
door. One way or another, the rabbis are going to hold you to both utterances. 
 
Rabbi Johnny Solomon writes:11 
 
The Mishna (Nedarim 2:4) in our daf (Nedarim 18b) draws two parallel distinctions between those 
residing in Judea and those living in the Galilee.  
 
Firstly, according to Rabbi Yehuda, a non-specific vow referencing ‘terumah’ ( המורת םתס ) made 
by those in Judea is binding, while it is not binding if made by someone in the Galilee. This is 

 
11 www.rabbijohnnysolomon.com 
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because those in Judea would refer to donations to the Temple treasury with the term ‘terumah’. 
However, since agricultural terumah cannot be prohibited by a vow, and given the possibility that 
this is what the Galileans might have been referring to, their vow is invalid.  
Secondly, we are taught that a non-specific vow referencing ‘cherem’ ( םימרח םתס ) made by those 
in Judea does not render the object forbidden, whereas if someone in the Galilee made such a vow, 
the object would be forbidden. This is because those in Judea would refer to gifts to the Kohanim 
with the term ‘charamim’ - in which case their vow would not be valid. However, given the 
possibility that Galileans may have used this term to refer to gifts to the Temple, in which case the 
vow would be valid, then the object is forbidden to them.  
 
As should be clear, in both cases a presumption is made that those living in Judea – who lived 
nearer to the centres of Jewish learning - were more knowledgeable and thus more nuanced in the 
words they used while making vows, while those living in the Galilee – living further away from 
those centres of learning - were less knowledgeable. Consequently, we must consider broader 
possibilities in terms of the intention of what they said.  
 
Admittedly, this is not the only time when such comparisons have been made between those in 
Judea and the Galilee. Instead, as I have previously explained in my commentary to Chagigah 25a 
(see https://rabbijohnnysolomon.com/chagigah-25/), this distinction is made repeatedly in the 
Mishna - which is an important fact in helping us understand why the Sages were dismissive of 
those from the Galilee who claimed to have alternative interpretations of Jewish Law.  
 
At the same time, as I explain in my commentary to Ketubot 52b12 we find instances when those 
in Judea adopted a less benevolent attitude towards those in the Galilee. Meaning, during the same 
period of time that those in Judea were considered to be more knowledgeable than those in the 
Galilee, those in the Galilee were considered to be more sensitive to the needs of the vulnerable 
(in this case, widows), than those in Judea. But what does this mean? I believe the simple lesson 
that we can draw from here is that greater Torah knowledge, and greater halachic nuance, does not 
always automatically lead people to greater human sensitivity. 
 
Of course, this does not mean that we should not learn more or be more particular with our practice. 
But what it does mean is that learning and practice are not equivalent to benevolence and sensitivity 
- and that we need to work on both. 
 
 
 
 
 
 
 
 
 
 
 
 

 
12 see https://rabbijohnnysolomon.com/ketubot-52/ 
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DOES A NEDER OR SHEVU'AH TO TRANSGRESS 
OR TO FULFILL A MITZVAH TAKE EFFECT?13 

 

 
 
(1) The Gemara (16b) derives this from the word, "la'Shem." The Gemara explains, based on 
logical grounds, that this word was only written with regard to a Neder, which is an Isur Cheftza 
and can therefore take effect on an Isur Gavra. (See Insights to 16:1.) There appears to be 
disagreement among the Rishonim as to whether, when all is said and done, this Halachah is 
learned from the Pasuk in conjunction with the above-mentioned logic, or whether it is learned 
purely through logic and not from the Pasuk (see footnote #9). 
(2) No Neder can obligate a person to actively do something, as the Ran explains (8a, DH v'ha'Lo). 
(Even if Nidrei Mitzvah, just like Nidrei Hekdesh, can obligate a person to actively do something, 
as the RITVA and those who disagree with the Ran there write, they certainly cannot obligate a 
person to transgress a Mitzvah.) 

 
13 https://dafyomi.co.il/nedarim/charts/nd-ct-018.htm 
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(3) See previous footnote. However, the Ba'al ha'Me'or (Shevuos, end of Perek 3), says that both 
a "Neder" and a Shevu'ah take effect to obligate him to actively fulfill a Mitzvah. The Ba'al 
ha'Me'or is learning the Gemara on 8a, "Neder Gadol Nadar," to be referring literally to a Neder, 
like the RITVA there, because Nidrei Mitzvah can obligate a person to actively do something; see 
previous footnote. 
(4) Ba'al ha'Me'or in Shevuos, end of Perek 3, at the very end of his comments. This is also the 
opinion of the TOSFOS (in Shevuos 20b, DH d'Chi) and the Rashba (Nedarim 18a) before he 
changed his mind. Their reasoning is that "Ein Isur Chal Al Isur," an Isur cannot take effect on 
another Isur, applies even for an Isur Cheftza taking effect on an Isur Torah (such as the Isur of 
eating on Yom Kipur). The Rashba, though, raises the possibility that perhaps an Isur Neder does 
take effect on another Isur Neder (to make him obligated twice). He learns this from the Gezeiras 
ha'Kasuv of "Nazir l'Hazir," which, he maintains, teaches that a Neder can take effect on top 
of any Isur that comes as a result of a person, such as Nezirus or Neder. (This is diametrically 
opposed to the opinion of the Ran, see footnote 5 below, which the Rashba eventually adopted as 
well, that a Neder cannot take effect on another Neder, but it does take effect on an any other Isur 
Torah.) 
(5) Rashi in Shevuos (20b, DH Hachi Garsinan), the Ramban in Milchamos (Shevuos, end of Perek 
3) and the Ran (Nedarim 18a). This is also the conclusion of the Rashba (as cited from his 
TESHUVOS (1:615) and from the SHITAH MEKUBETZES in the "Hashmatos" of the Rashba, 
Nedarim 18a). Their reasoning is that all Isurim of the Torah are Isurei Gavra, and a Neder -- which 
is an Isur Cheftza -- can take effect on them, just like it can take effect to override a Mitzvah for 
this reason. Hence, "Ein Isur Chal Al Isur" is not applicable. However, if an object is already Asur 
because of a Neder, a second Neder cannot take effect on it since the object is already Asur with 
an Isur Cheftza. This is why a Neder cannot take effect on a pre- existing Neder (except for an 
oath of Nezirus, like the Mishnah on 17a says). The MILCHAMOS (ibid.), though, maintains that 
a Neder can even take effect on an object that was already prohibited through another Neder. 

Rebbi Akiva Eiger, in his notes on the Shulchan Aruch (YD 238), suggests that all of this applies 
only to an Isur Torah which has nothing to do with an Isur Cheftza, such as one who makes a 
Neder prohibiting himself from food on Yom Kipur (where the Isur Torah not to eat is solely an 
Isur Gavra), which is the case that Rashi discusses in Shevuos (loc. cit.). However, if one makes a 
Neder to prohibit Neveilos and Treifos, then everyone will agree that the Neder does not take 
effect, because the Cheftza is already prohibited by the Torah. A very strong proof for Rebbi Akiva 
Eiger's words can be adduced from the Gemara in Kerisus that says that an Isur Hekdesh cannot 
take effect on an Isur Chelev, except through the mechanics of "Isur Kolel" or "Isur Mosif." We 
know that an Isur Hekdesh is a type of Isur Neder (i.e., it is a Davar ha'Nadur and an Isur Cheftza, 
since an object Hekdesh may be used for Hatfasah for Nidrei Isur). If so, why does it not take 
effect on an Isur Chelev (as the Avnei Milu'im indeed asks in Teshuvah #12)? According to Rebbi 
Akiva Eiger, it is clear -- Chelev is an Isur Cheftza and thus even a Neder cannot take effect on it. 

However, Rav Yisrael Ze'ev Gustman zt'l points out (in Kuntresei Shiurim, Nedarim #9) that 
according to this, the Isur of Neveilah should take effect if an animal dies on Yom Kipur, since the 
Isur of Neveilah has an added element of an Isur Cheftza just like a Neder. Yet the Gemara in 
Kerisus says that it does not take effect on top of another Isur without "Kolel" or "Mosif!" (Rav 
Gustman, Zatzal, leaves this question on Rebbi Akiva Eiger unanswered.) Perhaps we might 
suggest that a prohibited object is not considered an Isur Cheftza unless it was Asur from its very 
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inception, such as Chelev, Gid, and non-kosher animals. An animal that became a Neveilah, 
though, was not a Neveilah until it died (M. Kornfeld). 

(6) The opinion of Rebbi Yehudah ben Beseirah, that a Shevu'ah does not have to have the option 
of being made through both "Lav v'Hen," is recorded in the Mishnah in Shevuos (27a, and Rashi 
there), and Rashi appears to have understood that to mean that an Isur Shevu'ah can even take 
effect on an object that is already Asur mid'Oraisa (see Tosfos there). Tosfos in Shevuos (20b, DH 
d'Chi) also writes that a Shevu'ah may take effect on an Isur Torah according to Rebbi Yehudah 
ben Beseirah. 
(7) Tosfos in Shevuos (27a, DH l'Kayem), in the name of the RIVA. His reasoning is that even 
Rebbi Yehudah ben Beseirah agrees that "Ein Isur Chal Al Isur" and therefore no special verse is 
needed to teach that a Shevu'ah cannot take effect on what is prohibited by the Torah. In Yevamos 
(33b) it is clear that even though "Ein Isur Chal Al Isur" applies with regard to Malkus, the second 
Isur does take effect insofar as creating an additional Isur, such that the person who transgresses 
will be transgressing an additional Isur. (The practical ramification of this is that one who 
transgresses the double Isur "will be buried among Resha'im Gemurim," the truly evil.) If so, a 
Shevu'ah too should take effect on an Isur Torah with regard to creating an additional Isur (but not 
with regard to Malkus), as the Ketzos ha'Choshen indeed writes (73:5). The Ketzos' conclusion is 
also supported by the Rambam (Hilchos Shevu'os 4:10 and 6:14) who implies that a Shevu'ah takes 
effect on another Shevu'ah insofar as creating an additional Isur. (This is in contrast to what the 
Ketzos himself writes in Teshuvos Avnei Milu'im #12; see Insights; see also the notes of Rav 
Aharon Yaffen zt'l on the Ritva, Perek 1 footnote 171, and in his appendix 10:1, for a lengthier 
discussion of this matter.) 

(Referring to the words of the Rishonim, it would seem that this question depends on the 
Machlokes between the Ramban and Ba'al ha'Me'or whether a Shevu'ah to fulfill a Mitzvah takes 
effect for Malkus or not (see Chart, 2b:A). According to the Ramban who says that it does not take 
effect at all, a Shevu'ah cannot take effect on something for which the person is already "Mushba" 
even where "Ein Isur Chal Al Isur" is not applicable (such as to fulfill a Mitzvah through Kum 
v'Aseh). If so, the same applies when one makes a Shevu'ah to observe a Mitzvah of Shev v'Al 
Ta'aseh -- the Shevu'ah does not take effect even with regard to adding an extra degree of Isur. 
According to the Ba'al ha'Me'or, on the other hand, a Shevu'ah would take effect on another 
Shevu'ah if not for the principle of "Ein Isur Chal Al Isur." Therefore, the second 
Shevu'ah does take effect with regard to adding an extra degree of Isur, like the Gemara in 
Yevamos says regarding every case of a second Isur taking effect on a previous Isur. However, the 
Avnei Milu'im (ibid.) proposes that according to those who hold like the Ba'al ha'Me'or, a Shevu'ah 
is entirely null and void when it cannot create a Chiyuv Malkus, unlike an Isur Torah.) 

(8) The Rabanan's opinion also appears in the Mishnah in Shevuos (27a). The logic of the Rabanan 
is that a Shevu'ah cannot take effect unless it is able to be made both with "Lav v'Hen," (roughly, 
"in the positive and in the negative") and a Shevu'ah cannot be made to transgress a Mitzvah (see 
1a:A in the chart). 

According to the Ramban (Milchamos, Shevuos 27a and on the Torah, beginning of Matos) and 
the Rosh, Tosfos, Ritva, and Rambam (Hilchos Shevu'os 5:16), the Rabanan hold that a Shevu'ah 
to fulfill a Mitzvah b'Kum v'Aseh (i.e., actively) does not take effect at all -- neither for the Chiyuv 
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Korban nor for Malkus. (This is also the implication of Tosfos in Shevuos 23b implies, as REBBI 
AKIVA EIGER points out in a Teshuvah.) They explain the Gemara in Nedarim (8a) that says that 
a person may make such a Shevu'ah to motivate himself, "l'Zaruzei Nafshei," to mean that a person 
is not deemed to be Motzi Shem Shamayim l'Vatalah, or swearing a Shevu'as Shav, in such a case. 
Regarding a Shevu'ah to observe a Mitzvah through Shev v'Al Ta'aseh, all of the Rishonim agree 
that the Shevu'ah does not take effect even with regard to Malkus (and certainly not for Korban). 
Their proof is from the Gemara in Makos (22a), which does not enumerate a ninth set of Malkus 
(see the Mishnah there) if a person made a Shevu'ah not to plow on Shabbos. The reason such a 
Shevu'ah does not take effect at all (i.e., even for Malkus) is because of Ein Isur Chal Al Isur. 
(Regarding whether the Shevu'ah takes effect at least with regard to adding an extra degree of 
Isur, see what we wrote in footnote #7.) 

(9) The Ba'al ha'Me'or in Shevuos (end of Perek 3) writes that even though such a Shevu'ah does 
not take effect with regard to a Chiyuv Korban, nevertheless it does take effect with regard to 
Malkus. He learns this from the Gemara (Nedarim top of 17a, Shevu'os 25a) that explains that 
every Shevu'ah that cannot be made both "b'Lav v'Hen" (see footnote #8) is excluded from bringing 
a Korban but not from Malkus. This is also the view of the Ran in Nedarim (8a). 

It seems that the Me'or and the other Rishonim (see above, #8) differ over the reading of the 
Gemara in Nedarim 16b. According to the Me'or and Ran, Shevu'os to override a Mitzvah do not 
take effect on logical grounds (i.e., because an Isur Gavra cannot override a Mitzvah of the Torah). 
According to the Milchamos and others, though, the Torah excludes Shevu'os from taking effect 
on Mitzvos by saying "Devaro," implying that they do not take effect on "Cheftzei Shamayim" (i.e., 
Mitzvos) even as far as Malkus is concerned. Since the Torah excludes Shevu'os from taking effect 
on Mitzvos, they are not punishable with Malkus whether the Shevu'ah was to override a Mitzvah 
or to uphold it (see Milchamos ibid.). 

 

 
 
Rav Yair Kahn writes:14 
 

 
14 https://etzion.org.il/en/talmud/seder-nezikin/massekhet-bava-metzia/daf-6b-minyan-ha-raui 
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Questions: 
 
1.  What is the explanation for Rava's halakha "minyan ha-raui poter?" 
2.  Why, according to Rava, is the tenth animal considered as ma'aser automatically? 
3.  Based upon what factor is an animal categorized as ma'aser beheima? 
4.  Does this correspond to the method through which the status of ma'aser dagan is attained? 
5.  Why is ma'aser beheima considered "davar ha-nadur?" 
  

1. Ma'aser Dagan and Ma'aser Beheima 
 

          The laws of ma'aser beheima obligate one to set aside one of ten animals born to his flock 
in any given year and to offer it as a sacrifice. After sprinkling the blood and burning certain select 
portions on the altar, the rest of the meat is eaten in Yerushalayim by the owner of the flock. At 
first glance, this seems a close parallel to ma'aser sheni, which is a tenth taken from agricultural 
produce and eaten by the owner in Yerushalayim. In the same vein, we might suggest that bikkurim 
(the first fruits – which are brought to the altar and given to kohanim) are the agricultural 
counterpart to bekhor beheima (the first born animal – which is given to kohanim to bring as a 
sacrifice). In this shiur, we will examine the extent of the relationship between these two types of 
ma'aser; one which relates to farmers, the other to owners of livestock. 
 
2. Counting to Nine 
 
We will begin by contrasting the method of designating the ma'aser. Regarding ma'aser beheima, 
the specific animals designated as ma'aser beheima must be chosen via a process of counting.  As 
one enumerates the flock one marks every tenth animal, thus awarding it the status of ma'aser 
beheima. This process reflects at least a technical difference between this ma'aser and the ma'aser 
sheni taken from crops.  Regarding the latter, there is no act of counting, rather it is the direct 
designation of the ma'aser itself, which defines the remainder as non-ma'aser, thereby permitting 
it. Counting on the other hand, begins with the first nine objects, which are not ma'aser. 
 
Perhaps, this is only a technicality.  On the other hand, this distinction may reflect a basic 
difference between the two. Regarding ma'aser from crops, there is no independent act capable of 
defining part of the produce as non-ma'aser. However, regarding ma'aser beheima designated 
through "minyan" - the counting process, the non-ma'aser animals are separated first, while the 
status of ma'aser is awarded only upon reaching the tenth animal.  
 
          The possibility that the counting process of ma'aser beheima actually designates the non-
ma'aser animals, hinges upon how we define the halakha of Rava "minyan ha-raui poter" - the 
process of counting itself exempts from the obligation of ma'aser beheima.  This halakha is limited 
to a situation in which the initial counting had the potential of reaching ma'aser.  For instance, the 
gemara in Bekhorot (59b) quotes the following beraita: If one had ten lambs and counted five and 
one of the remaining lambs subsequently died, the lambs that were counted at the time that all ten 
animals were alive are exempt, while those not yet counted must be included with another flock 
that is still obligated in ma'aser beheima. The most obvious explanation is that the counting itself, 
and not the designation of the ma'aser is the factor which defines the non-ma'aser 
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animals.  Therefore, it is possible to have certain animals established as non-ma'aser, even though 
ma'aser itself was never actually designated.  According to this understanding, ma'aser beheima 
regarding this point is radically different than its agricultural counterpart. Regarding the latter, 
only the ma'aser is designated, while the remainder automatically, by process of elimination is 
considered non ma'aser.  
 
There is an argument between the Tana Kama and R. Yossi be-R. Yehuda in the mishna 
in Bekhorot (58b).  According to R. Yossi be-R. Yehuda, if one has a hundred animals, he can take 
ten and confer the status of ma'aser beheima on them, without counting. The Tana Kama disagrees. 
Based on the above, the relationship between agricultural ma'aser and ma'aser beheima may lie at 
the root of their argument. (See the ensuing gemara - Bava Metzia 59a). 
 
          This distinction between ma'aser dagan (ma'aser from crops) and ma'aser beheima may be 
rooted in an additional distinction. The pre-ma'aser dagan state is known as "tevel," during which 
everything is prohibited.  Therefore, the act of selecting ma'aser dagan is critical in order to permit 
the non-ma'aser components.  Regarding ma'aser beheima, there is no tevel state (see Rambam 
Hilkhot Bekhorot 7:7).  Hence, the act of removing ma'aser beheima is not necessary to permit the 
non-ma'aser animals.  Therefore, counting alone is a sufficient method to establish certain animals 
as non-ma'aser. 
 
          However, the problem raised by Tosafot in our sugya (s.v. Le-potro) suggests a different 
understanding of minyan ha-raui.  Our sugya applies minyan ha-raui to a situation where one of 
the animals already enumerated as non-ma'aser became mixed up with the part of the flock not yet 
counted.  Since an animal that was counted cannot be recounted, the mishna in Bekhorot 
(58b) rules that the entire flock is exempt from counting.  Our sugya raises the option of continuing 
to count the flock.  Since there are enough animals to reach ma'aser, the animals counted as non-
ma'aser will become exempt through the halakha of minyan ha-raui.  Even if the ineligible animal 
(the one that was already counted) was selected as ma'aser, at the time of the counting, the potential 
of selecting a bona fide ma'aser beheima existed. 
 
          Tosafot questioned this application of minyan ha-raui claiming that counting only exempts 
under circumstances where there is no longer any possibility whatsoever to separate ma'aser (like 
the case mentioned in the beraita where the tenth animal died).  In our case, on the other hand, the 
possibility remains to continue counting and to designate both the tenth and eleventh animals as 
ma'aser, thereby covering all the possibilities. 
 
          What do Tosafot mean by the assertion that the exemption of minyan ha-raui can't be applied 
here?  If the status of non-ma'aser is conferred independently upon the animals via the counting, 
prior to the designation of the ma'aser, as long as the count has the potential to culminate in ma'aser 
beheima, this can easily be applied to the case in our sugya as well. After all, the when the first 
nine animals were counted, there was high probability that an eligible animal would be counted 
tenth.  Apparently, Tosafot reject this notion and maintain that the entire counting process is an 
integrative system.  The first nine animals do not achieve a non-ma'aser status independent of the 
tenth.  Rather, the counting is the method through which the ma'aser is selected.  It is only via the 
designation of the ma'aser that the other nine animals are defined as non-ma'aser. 
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          According to this approach, the halakha of minyan ha-raui is not because the animals 
properly counted are non-ma'aser.  Rather, it is an independent exemption specific to a situation 
where there is no possibility to complete the count.  Although the animals not yet counted must be 
combined with a flock from which ma'aser was not removed, those animals already counted, which 
can never be counted again - cannot.  The exemption is not because they are considered non-
ma'aser, but because they are ineligible to be recounted, based on the pasuk "whichever shall pass 
under the staff" (Vayikra 27:32), which excludes those that already passed (see Rashi s.v. kulam 
peturim). Therefore, Tosafot are perplexed by the application of this halakha to our sugya, where 
there is an option of continuing the count to ensure the proper selection of ma'aser. 
 
          If we adopt this approach, despite the variant techniques of determining the ma'aser, there 
is no basic distinction between ma'aser beheima and ma'aser dagan.  In it is the designation of the 
ma'aser which in turn defines the remainder as non-ma'aser. 
 
          This understanding is supported by the preceding section of the sugya, which discusses 
whether a kohen has any monetary rights in a safek bekhor.  Rav Chananya attempted to clarify 
this issue based upon the halakha that the original owner includes a safek bekhor as part of his 
flock from which ma'aser beheima is separated.   He argued that if a kohen has a monetary claim 
on a safek bekhor, this scenario could lead to the unacceptable possibility that the owner is utilizing 
the kohen's property to exempt his flock from the obligation of ma'aser.  This argument seems 
cogent only if the flock of the owner is defined as non-ma'aser at the point that the safek bekhor is 
designated as ma'aser.  If, on the other hand, the counting itself, which is performed independently 
defines the flock as non-ma'aser, the owner is not actually using the kohen's property to exempt 
his flock. 
 
3. Sanctification of the Tenth 
 
        We have dealt at length with the manner through which the status of non-ma'aser is 
awarded.  At this point, we will shift to the method of designating ma'aser beheima.  Regarding 
ma'aser dagan the method used is proclamation - kriat shem.  The owner actively confers the status 
of ma'aser on the produce.  The mishna in Bekhorot (58b) refers to a declaratory act with respect 
to ma'aser beheima as well.  As one counts his flock, he verbally announces the tenth 
animal.  However, the mishna notes that this act is required only as a mitzva but is not absolutely 
necessary.  Nevertheless, we can view the counting process as an effective substitute since the 
owner implicitly designates the tenth animal as ma'aser by counting the first nine. 
 
        Alternately, the method necessary to confer the status of ma'aser beheima may not correspond 
to that of ma'aser dagan whatsoever.  Perhaps, the status of ma'aser beheima is assumed 
automatically as long as the animal is the tenth.  This possibility is suggested by Rava's halakha 
that the tenth animal assumes the status of ma'aser automatically (Bekhorot 59a). 
 
          Tosafot, as we mentioned above, question the application of minyan ha-raui to the case 
where an already counted animal gets mixed up with the section of the flock that has yet to be 
counted.  They argue that one should declare both the tenth and eleventh animal as ma'aser, thus 
covering all the possibilities.  This question implies that unless the eleventh animal is explicitly 
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designated as ma'aser, it does not attain that status.  The requirement of a declaration is parallel to 
the "kriat shem" used to establish ma'aser dagan. 
 
          The Ritva (s.v. Hadar) asks a similar but different question based on a mishna in Bekhorot 
(60a), which leads us to a different conclusion.  The mishna says that if one mistakenly counts the 
ninth animal as the tenth and the tenth as the ninth and the eleventh as the tenth, he has consecrated 
all of them.  Therefore, claims the Ritva, if the previously counted animal was illegitimately 
recounted among the first nine, the tenth animal is in actuality the ninth.  Thus, both this animal as 
well as the next (the actual tenth that was counted as eleven, which attains the status of ma'aser 
automatically) should be considered ma'aser, even without a specific declaration. 
 
          The Ritva quotes two answers to this question.  The second answer which is attributed to 
Rabeinu Yona claims that in our case, only the animal actually counted as tenth would be 
considered ma'aser.  The eleventh animal which is actually the tenth cannot achieve the status of 
ma'aser since this status is awarded through the process of minyan (counting).  However, in our 
case where an animal ineligible for minyan has mixed in, the entire minyan process collapses. 
 
          Perhaps this opinion maintains that there are two alternatives for designating ma'aser.  The 
first is the standard proclamation.  Based on this, the ninth animal (which was inadvertently 
declared the tenth) is verbally declared as ma'aser.  This applies even in our case where an 
ineligible animal has joined the flock.  The second method is not a status awarded explicitly or 
implicitly by the owner.  Rather, it is an automatic result of the minyan process via which the 
animal that follows the first nine is the actual tenth.  This is a reality, not a formal declaration. 
However, this method is only applicable when a proper minyan procedure can be 
performed.  However, when an ineligible animal is hidden somewhere among the flock, this 
disrupts the entire minyan process, since we have no definitive first second or third etc. 
 
          Within this context, it is worthwhile to recall the position of R. Yossi be-R. 
Yehuda.  According to him, if one has a hundred animals, he can take ten and confer the status of 
ma'aser beheima on them directly, without counting.  We already suggested that this opinion is 
based on a comparison between ma'aser beheima and ma'aser dagan. 
 
          This question, whether we view the status of ma'aser beheima as actively created by the 
owner, similar to ma'aser dagan, or as automatically attained, will have ramifications regarding the 
categorization of ma'aser beheima as a "davar ha-nadur" - an object whose status is artificially 
created via nedarim.  One can make a neder through "hatfasa" hinging the neder upon another 
object which is prohibited.  Hatfasa is effective only where the status of the second object was 
created itself through a neder process.  Can one hinge a neder on ma'aser beheima? 
 
          The mishna (Nedarim 18b) refers to ma'aser as a davar ha-nadur.  Tosafot (s.v. Ve-im shel 
ma'aser) questions this categorization based upon the aforementioned gemara in Bekhorot 
(58b) that the tenth becomes ma'aser automatically.  Tosafot counter - since a process of minyan 
is required it can be considered davar ha-nadur.  This coincides with our suggestion, that the 
counting process is an implicit designation of the ma'aser beheima. 
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          If, on the other hand, we consider the status of ma'aser as an automatic result of the minyan 
process, it is difficult to categorize ma'aser beheima as davar ha-nadur.  However, since the Ritva 
agrees that both alternatives exist, hatfasa may be effective since the term ma'aser beheima refers 
also to a status that was verbally awarded by the owner's proclamation.  This is all the more so 
since a verbal declaration is the primary form for the selection of ma'aser beheima (see Ran s.v. 
Im kema'aser beheima). 
 
          At the beginning shiur we noted that the relationship between ma'aser beheima and ma'aser 
sheni, is analogous to the relationship between bekhor beheima and bikkurim.  It is interesting that 
bekhor beheima achieves its status automatically because it is factually the firstborn.  Nevertheless, 
there is an obligation to consecrate it as a bekhor verbally (See Rambam hil. Bekhorot 1:4). 
 
Summary 
 
          We raised two basic approaches to ma'aser beheima.  According to one approach, the 
selection of ma'aser beheima corresponds to that of ma'aser dagan, while the second distinguishes 
between the two. We dealt with this issue regarding two independent applications: 
 
1.  How are animals defined as non-ma'aser?  If we compare ma'aser beheima to ma'aser dagan, it 
is only via the selection of the ma'aser that the non-ma'aser is determined.  On the other hand, if 
there is no comparison, it is possible that regarding ma'aser beheima there is a method of defining 
the non-ma'aser animals independent of the selection of the ma'aser.  These two approaches found 
expression in the variant explanations of Rava's halakha "minyan ha-raui poter." 
 
2. How is the status of ma'aser beheima conferred?  Conforming with ma'aser dagan would mean 
that the owner actively creates ma'aser beheima.  However, if we are not tied to ma'aser dagan 
categories, perhaps the status of ma'aser beheima is an automatic result of the fact that a certain 
beheima has been defined as the tenth.  This question determined our interpretation of another 
halakha of Rava; "asiri kadosh me-eilav" the tenth achieves automatic sanctification. 
 
 
Sources: 
 
1.  Gemara 6b "Amar lei Rav Chananya ... ve-hen shelo." 
2.  Tosafot s.v. Le-potro, Ritva s.v. Hadar. 
3.  Mishna Bekhorot 58b, Rashi (mi-ktav yad) s.v. Kafatz. 
4.  Bekhorot 59a "amar Rava ... minyan haraui poter" 
5.  Mishna Nedarim 18b, Tosafot s.v. Ve-im shel ma'aser. 
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A "Great Man" Said That? the Representation and Significance of 
Scholastic Failure in the Babylonian Talmud 

 
Lynn Kaye writes:15 
 
 
 

 
15 AJS Review, Vol. 40, No. 2 (NOVEMBER 2016), pp. 305-334 
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Gracie Allen, Talmudic Scholar 
 
Rabbi Jack Abramowitz writes:16 
    

Reporter: Where were you born? 

Gracie: San Francisco. 

Reporter: And were you the oldest? 

Gracie: Oh, no! My parents were much older! 

 
16 https://www.ou.org/life/inspiration/gracie-allen-talmudic-scholar/ 
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I’ve been enjoying a lot of Burns and Allen lately. George Burns was the straight man and his 

wife, Gracie Allen, got all the laughs. But while her high-pitched voice was real, her “dizzy dame” 

persona was not. In fact, she was quite brilliant. While George Burns’ career lasted decades beyond 

hers, Gracie retired in 1958, six years before her death, due to the stress of always having to be 

“on.” (Gracie always stayed in character when in public so as not to spoil the illusion.) 

Harry Von Zell: After being with George for seven years, imagine him paying me that salary for 

the work I do. It’s disgraceful! 

Gracie: Well, if you think your work is that disgraceful then you shouldn’t ask for a raise. 

Contrary to popular conception, Gracie Allen’s character was not stupid, dumb, dizzy, or 

airheaded. She was intelligent and insightful. This epiphany occasionally occurred to others. (In 

the words of Harry Morton, a character on The George Burns and Gracie Allen Show, “I have 

come to the conclusion that, addlepated as she is, Gracie is the smart one in the family!”) Gracie 

Allen demonstrated the capacity to take what others said and see it from another point of view. If 

we say something and don’t realize that it can be interpreted in two ways, that’s a limitation in us. 

Gracie had no such limits. 

Blanche Morton: But she’s 20 years younger than he is! 

Gracie: So, what? They’re crazy about each other! They’re as much in love as Napoleon and 

Cleopatra! 

Blanche: Napoleon and Cleopatra? They were at least 2,000 years apart! 

Gracie: You, see? If it worked for them, why should only 20 years matter to Harry and Vivian? 

The ability to see things differently is a gift possessed by brilliant minds – how else do you explain 

a hip hop Broadway musical about Alexander Hamilton? (Before it evolved into a full-blown 

show, Hamilton creator Lin Manuel-Miranda told then-President Barack Obama that he planned 

to write a rap about Alexander Hamilton. The president reportedly responded, “Well, good luck 

with that.”) 
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Despite what one may think, Steve Jobs did not invent the smartphone – not by a long shot! 

Smartphones had been available since 1994 (IBM’s Simon) but a decade later, the most popular 

phone was the Motorola Razr, largely because of how incredibly thin it was. If we had followed 

conventional thinking on phone technology, we would all be talking today on phones as thin as 

credit cards that only offered talk and text. Jobs was a visionary who saw the potential for the 

smartphone, which is why today we all have iPhones and Androids. (Apple’s motto “Think 

Different” drives me crazy – grammatically, it should be “Think Differently” – but I guess that’s 

just another example of their company ethos in action.) 

This ability to “think different(ly)” is also valued in Judaism. Our most brilliant scholars were not 

masters of memorization and spitback, they were able to see layers of depth and nuance that were 

beyond most people. The Talmud tells us that no one in his generation was as brilliant as Rabbi 

Meir, who could offer convincing proofs that impure things were pure, or vice versa. The only 

reason the law does not generally follow Rabbi Meir’s opinions is because his thinking was so far 

beyond the grasp of his colleagues that they could not substantiate the arguments that he 

advanced (Eiruvin 13b). 

Similarly, the Talmud Yerushalmi (Sanhedrin 4:2) tells us that a judge was not qualified to open 

the argument for an accused’s person acquittal unless he could argue 100 reasons why a dead 

vermin is ritually pure and 100 reasons why it is ritually impure. Such an important task requires 

the ability to see beyond the box in which most people dwell. 

A famous seeing-beyond-the-box story is told about the Beis HaLevi (Rav Yosef Dov HaLevi 

Soloveitchik). Shortly before Passover, a woman came and asked if she could use milk instead of 

wine for the four cups. He responded by giving her 20 rubles, far more than was necessary to 

purchase a bottle or two of merlot! When asked by his students why he had given the woman so 

much, the Beis HaLevi pointed out that she hadn’t asked about using water, she asked about using 

milk. From this he inferred that she also lacked meat and other necessities for the holiday. 

Thinking outside the box keeps things interesting. An apocryphal tale, popularly but dubiously 

attributed to physicist Niels Bohr, involves a student asked how to determine the height of a 

skyscraper by using a barometer. The student described lowering the barometer from the roof with 
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a rope and then measuring the rope, dropping the barometer off the building, and timing its fall, 

measuring the length of the shadows cast by both the barometer and the building, and many other 

solutions – including saying to the janitor, “If you’ll tell me the height of this skyscraper, I’ll give 

you this barometer!” As an afterthought (and probably because he wanted to pass the exam), the 

student said, “If you want to be boring about it, you could always use the barometer to measure 

the air pressure on the roof and on the ground, converting the difference in millibars into feet.” 

With the benefit of hindsight, we can see how all of the student’s solutions are equally (albeit 

unconventionally) valid, how obvious smartphone popularity is, and how apparent the poor 

woman’s dilemma should have been. As with Gracie Allen’s brilliant insights, something always 

seems off to us at first – Why are you swinging that barometer like a pendulum? Why is your 

phone so thick? Why did you give that woman so much money? In all of these cases, however, it 

takes a visionary to point out the wisdom. These people don’t just think outside the box, they make 

the box bigger for all of us. As George Burns once said of his wife, “Once you understand Gracie’s 

logic, everything gets to be normal.” 

 


